PRODUCT DESCRIPTION AND CLASSIFICATION FORUM

Intellectual Property in our collaborative work

A discussion document


Background:

The members of the “Product Description and Classification Forum” are responsible as organizations for the development and maintenance of bodies of work commonly referred to as commodity classifications. They are considering sharing their respective works or collaborating together to create a shared common dictionary of Classes (noun qualifiers) and Properties (attributes). Before such collaboration can be effective there needs to be a common understanding of the issues surrounding Intellectual Property (IP) and agreement on how best to protect the integrity of the work and interests of the different organizations. This document is submitted as a discussion document to assist the Forum in developing a common understanding of some of the issues surrounding Intellectual Property.

PROPOSAL:

Royalty free License

There appears to be general support for the concept of Royalty Free (RF). It is important to note that even if a work is considered to be Royalty Free a license may still be required and the license may restrict what uses are free. The following are some examples

Types of licenses:

· Written license: A written license is required.

· Click license: By clicking “I Accept” the user is granted a license.

· Public Domain: The work is not subject to copyright and no license.

Typical use that may be granted for free:

1. The right to use the work.

2. The right to include the work in an application even when the work is included or “bundled” with an application that is sold commercially; this right may be contingent on the requirements to identify the work in the packaging, marketing materials or in the application itself.

3. The right to redistribute the work electronically; this may be limited to a requirement to distribute the work in its entirety with an accompanying license.

4. The right to modify the work. This usually consists of the right to combine part of the work with another product and this right may be contingent on the requirements to identify the work in the packaging, marketing materials or in the application itself.

5. The right to publish and sell the work in printed form.

What is by definition excluded from any copyright work is simply the right to re-name the work of others; this is an act of plagiarism.

The following is an example of a Royalty Free click license that grants rights 1 through 5 above:

“You are hereby granted a free license to use, copy and distribute this material in full or in part on condition that (1) you do not change the material and (2) you include this notice in any redistribution of the files. Your free license includes the right to incorporate the material in your product without attribution but you must not plagiarize the material by claiming it as your own work product.”
It is important to note that this text includes as a permitted use the Royalty Free publication and sale of a “bundled” work by a third party “without attribution”; this means that the organization distributing the work (for example in a software application, or as an application service provider, or a publisher) would not need to identify the source of the work. It is only the redistribution of the actual work itself that requires that the copyright notice accompany the work. What is explicitly excluded is simply re-naming the work.

Best Practice in tracing the origin of the work:

It is generally important that the mangers of collaborative compilations are able to trace the source of the work they maintain and distribute. If this is a database the origin of each record in a table should carry an identifier of the origin of the contribution; if the record is updated (modified) the origin should also be modified to reflect the last contributor.

Best practice in copyright filings:

To avoid any risk of third party claims it is prudent to file a copyright registration for the original work and all updates to it. In the USA, there is a $35 filing fee for a database update and the update can cover a three-month period as long as this period is within the same calendar year.

Copyright 

Basic principles:

“Copyright protects the particular way an author has expressed himself; it does not extend to any ideas, systems, or factual information conveyed in the work”

Copyright is probably one of the most misunderstood of the Intellectual Property trio of Patent, Trademark and Copyright and to make it worse, different countries have widely different views on Copyright despite an international convention (the Bern Convention). 

Lawyers often refer to “strong” or “weak” copyright; a strong copyright is associated with works that are clearly unique and original (most commonly associated with a specific artist), a weak copyright exists when the work is apparently similar to others and where its intellectual content, originality or origin are not immediately apparent and need to be proven. 

Copyright in lists, compilations and collaborative works are weak copyrights. While there is no copyright in common terms, words or phrases (they can be trademarked however) there can be copyright in a list of common terms if it can be demonstrated that there was intellectual effort in the selection or research of the items in the list and the organization of the information is an “expression” of the author. The method used to select and research the material is important as is the identification of the actual authors and in collaborative works where the collaborators are not subject to work for hire agreements how their collaboration was solicited is also important. 

USA:

Claims to copyright: In the USA it is often assumed that a successful copyright registration constitutes a proof of ownership; unfortunately it does not, it is no more than a Registration of a Claim to Copyright. Copyright registration is however required before a lawsuit can be initiated by the copyright owner. Only a court can determine Copyright Ownership. Proof of copyright ownership in court requires a clear demonstration of intellectual effort by identified author(s) and proof that they assigned their rights to the party filing the court action. 

Pursuing a breach of copyright: Breaches of copyright are pursued in the US courts under the “Unfair Business Practices” cause of action. The party initiating the lawsuit must show that it has or is expected to be materially impacted by a copyright infringement. Copyright lawsuits are notoriously expensive unless there is a strong copyright and for this reason most weak copyright disputes are resolved through cross licensing agreements.

Digital millennium Act: The new Digital Millennium Copyright Act of 1998 sought to clarify some of the issues and in particular to limit the liability of Internet Service Providers (ISP) that were being drawn into copyright disputes. Under the act, an ISP is required to take down a hosted site when it is notified that a site is infringing copyright. The ISP must however notify the infringing party that it has received a request under the act and the notified party has the opportunity to file a Counter-Notification letter if it disagrees with the claim to Copyright. While it is unfortunate that the Millennium Act is actually used to intimidate smaller companies, in fact the act provides a significant level of protection from such strong arm tactics that would normally have an ISP rushing to close down the sites of smaller companies on the mere hint that they could become liable for copyright infringements no matter how unlikely or remote. Counter-Notification letters are defined in 17USC 512(g)(3).

Removal of protection devises: The Digital Millennium Copyright Act of 1998 did introduce some very interesting protections against the removal of copyright protection devices from a digital work. There are many ways to include such protection devises in a database and under the act the removal of these devises or communicating to others how such devises can be removed was made an offense.

Fair use: The US Registrar of Copyrights admits, “The distinction between “fair use” and infringement may be unclear and not easily defined. There is no specific number of words, lines, or notes that may safely be taken without permission. Acknowledging the source of the copyrighted material does not substitute for obtaining permission”, so this is obviously an area open to interpretation. Royalty Free does not mean you can re-publish the work unless it says so in the license. A member entering data into an on line change request form would probably not be in breach of any copyright under “fair use” and the organization publishing the work submitted by a member would not be infringing either as the “expression” they were publishing would be that of the members submitting the request combined with that of the experts and staff that reviewed the request. 

Europe: further research is needed to determine under which conditions the Royalty Free concept could apply (see European Directives). Germany has a particular interpretation of copyright that Germany takes a very long term view of copyright and does not follow the generally accepted "rule of the shorter term" see  http://en.wikipedia.org/wiki/Rule_of_the_shorter_term 
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.
In order to understand the restrictions on the use and distribution of your Dictionary it would be useful to understand which of the following you consider to be a permitted use:

1. XYZ application provider takes a copy of your Dictionary and adds additional identifiers and version control information before distributing it to its paying customers as XYZ-YOURBRAND-Vxx implementation file. 

2. XYZ as a buyer takes a copy of your Dictionary and deletes codes it does not use, changes the file name to XYZ-YOURBRAND-Vxx and makes it available from its website for its suppliers to use in coding data they send it. 

3. XYZ as a buyer takes a copy of your Dictionary and deletes codes it does not use, adds new codes, changes the file name to XYZ-YOURBRAND-Vxx and makes it available from its website for its suppliers to use in coding data they send it. 

4. XYZ as a buyer takes a copy of your Dictionary and deletes codes it does not use, adds new codes, changes the file name to XYZ-Dictionary-Vxx and makes it available from its website for its suppliers to use in coding data they send it. 

5. XYZ as a service provider takes a copy of all versions of your Dictionary as they are released and creates a single file that can be used to read files coded using multiple versions of your Dictionary. XYZ makes this file publicly available as XYZ-YOURBRAND-Vxx. 

6. XYZ as a supplier takes a copy of your Dictionary and adds new codes (combines your Dictionary with another Dictionary) and makes this available to its customers as an index to its on-line and printed catalog. 

7. XYZ takes a copy of your Dictionary and uses the titles and definitions to build a new classification that it markets as XYZ-Dictionary
8. XYZ takes a copy of your Dictionary and uses the titles and definitions to build a new classification with attributes that it markets as XYZ-Dictionary 

9. XYZ takes a copy of your Dictionary and uses the titles and definitions as the basis for a new Dictionary with additional titles and definitions as well as attributes that it markets as XYZ-Dictionary 

10. XYZ translates your Dictionary and makes it available for free from its website or in print as YOURBRAND

11. XYZ translates your Dictionary and makes it available for a fee from its website or in print as YOURBRAND

12. XYZ translates your Dictionary and makes it available for free from its website or in print as XYZ Dictionary

Permitted use, no license required:
 ___ ___ ___ ___ ___ ___ ___ ___ ___ ___

Permitted use, license required:
 ___ ___ ___ ___ ___ ___ ___ ___ ___ ___

Not a permitted use:


 ___ ___ ___ ___ ___ ___ ___ ___ ___ ___

